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SOUTH CAROLINA PUBLIC SERVICE CO~ON
HEARING EKAMINER DIRECTIVE

DOCKET NO. 2018-364-WS Order No. 2019-22-H

FEBRUARP 27& 2019

Hearing OfBiccri Raudall Dong

DOCKET DESCRIPTION:
Stephen and Beverly Noller and Michael and Nancy Halwig,
Complainants/Petitioners v. 1)aufnskie Island Utility Company, Incorporated,
Defendant/Respondent

MATTERS UNDER CONSIDERATION:
Hearing Date Held in Abeyance; Briefing Schedule and Oral Argument Schedule
Established

HEARING ~R&S ACTION:
The hearing scheduled for February 28, 2019 is to be held in abeyance at this time. A new
hearing date will be scheduled, ifnecessary, at a future data by the Commission.

The parties are to brief the Commhsion on matters of jurisdiction. There will be an
opportunity for a brief, a reply brief, and oral arguments. The schedule snd deadline foi
each of these items ls ss follows:

March 6ai Initial briefs
March 13eh Responsive briefs
hfarch 20'" Oral arguments

Thc oral argument wiB be held in the Commission Hearing Room at 101 Executive Center
Dr, Columbia, SC 29210. It will be scheduled for 10 00 a m.

ROA 001
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dtgjISILjttI 3

PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA
COMMISSION DIRECTIVE

ADMINISTRATlVE MATTER

MOTOR CARRIER MATTER

UTILITIES MATTER

0
CI

pv

DATE Juno 12 2019
DOCKET NO. 2018-364-WS
ORDEil NO. 2019-424

THIS DIRECTIVE SHALL SERVE AS THE COMMISSION'S ORDER ON THIS ISSUE

SU
e s 11 and

s a nde
StaffPresents Err Commission Consideration Stephen andBeverly Noger ruul Michael and Nancy HalwiS
Oomplatnants/Pcttttonem v. Daufuskte Island Company, Iucorpomted, Defendant/Respondent.

I 0
As you msy tucali, wehad the attorneys argue thejurisdictional threshold issrm before the Commission
earger this year, as to whether or not the Commission even had subject-matterjurledtctioa to beer this
dispute where the parties ara seeking a monetary awardbased on a contract isurm

I'm going to move thatwe dlsmbs the csee, as the Public Service Commbnimrdoes nothave the statutory
authority to grantmonetary damages, which h the reliefmqoested ia the plertdiugs. And as a part ofthe
motion, I'd like to add that the Comminrion, ofcourse, does have the authority to deal with service-
connection and termination issues, and, thuefora, as a part of tbe motion, the dhmissal should not result in
a disconnection ofservice to either of the Compleinants'esidences during thependeacy of tbts contractual
dispute. So to the extent that it is within eurjurisdictional authority, I move that we stay anydisconnection
ofservice for the residences in question, while these contractual disputes are pending.

PRESIDING: Sggdgai SESSION: Beef TIME! 11:30 p.m.

BELSER

ERVIN

HAMILTON

HOWARD

ilANDALL

WHBl1ELD

WILUAMS

MOIIOH YES

0 0
0

0 loI

0 8
0 Iuj

0 iui

0 II|

NO OTHER

O'mgmj
0
0
C1

0
0
0

(SEAL) RECORDED BY: ~tBigdl00

ROA 002
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~laJhm 4

PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA
COMMISSION DIRECTIVE

ADMINISTRATIVE MATTER

MOTOR CARRIER MATTER

UTILITIES MATTER

0
CJ

Q

DATE 1ul 17 2019
DOCKET NO. 2018-364-WS
ORDER NO. 2019-523

THIS DIRECTIVE SHALL SERVE AS THE COMMISSION'S ORDER ON THIS ISSUE.

SUB1ECU. -6- - eased sndM'and c 'ne v
ufusH sl nd il 1i In ted dan ent - StafPreseats for Commhsion

Consideradon the Comphinauts'eutlon far Rehearing or~tion.
COM ISSION A ON'n

June is, by Commission Order No. notp-ds4, we dismissed the Complaint ofthe NoBers and the Halwigs agsiast
Daufuslde Island Utl!ity Company. Oa June m, the Complainants timely filed a Petition for Reconsideration and/or
Rehearing. The Company did not fge a response to the Petition.

The Complsfnants seek reconsideration or mbearing on three grounds or matters:

0 The Complainants state that the Cammission does haveuririi 'ctinn over the matter, because DIUC bas faBed to
provide adequate and proper water aml sewer scrrices to the Complslnantn However, DIUC began pmviding water and
sewer service to the homeownem in December ofnoig. This issue has long since been rendemd moot.

s) 'Ihe Complsinants state that tha~n has jurisdictlon to hear this matter in order to remedy the faibue of
DIUC to submit the Customer Service Agrcemmt for appmval (pursuant to S.G Code Reg. 103-Sct and to3-743) before
it wss entered into with Homeowners. Whge it h true that thh Commission has broad authority aver appmvnt of
contracts catered intoby regulated eatities, even ifthe Commission were to find such acrious were violative ofpmperly
pmmulgated regulations, that would still not grant the Commission an ability R does not possess, i e., we cannot grant
monetary damages under sn allegedly invalid contract, aad lu this Petition the Complsinants are seeking monetary
damages, and that would be for a court of competent

jurinl ictio,

not a proper matter Srr ths South Carohna Public
Service Commission.

3) The Complainants believe the Commhslon has the ahgiU to provide monetary damages to the Complalnanta In fact,
the Complainants cite S.C. Code Ann. Section 306wyo aud Sec5on Sg-g-yto.

Under -ayo, the Conunisslon certainly does have thejuriwlichonal authority to hearcomplaints pmperly broughtbehre
It. However, in this case, monetary dmnages are being sought — aad the Commission simply does not have the authority
to grant soch aa awanL

The Commission does have authority under -yio to levy a fina or penalty agsimt a regulated utBity if the utility is falling
to show cstwe as to why it is not taluug steps to pmvlde adequate water snd mwer carrie. As I meationed surlier,
service hasbeen and h cont!suing to be rendered to the Complaioants. Even if thatweren't that case. any Sacs or
penaloes levied by this Commission go into the General Pung ofthe State, not to the Complslnants.

For these reasons, I mave that the Comphinants'etition for Rehearing and/or Reconsidersoon stusddbe denied ia Its
enureiy.

PRESIDING: ~nd i SESSION: ESSBISZ TIME: ZiOO p.m.

ROA 004
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BELSER

ERVIN

MOTION YES NO OTHER

CI CI CI Recused

Cvl Cvl CI

HAMILTON

HOWARD

RANDALL

WHITFIELD

WILLIAMS

CI

CI

CI

CI

CI

21 CI

Cv CI

CvI CI

Absent Military Leave

(SEAL)

ROA 005
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scampioto Foun,Prior, Sign and Mall tor
PubncScolnc Coo asset oordoruhthlroltror
101 Executive center or, Suite 100
co!Urnbta,SG aoht 0

Indtvitfttal Complafnt potsn

Phony Bossed-St
Fxa Bohdtstest

www@5cscdf
Text PSGLdstcOASTO 994

vc raccrese decease urocaAsrcder Ire reise

Comfrhdua t m anfxuvo fnforcthtlon1 Rc Iadyletde

Newman J. Smith

Ftucdretcsedth! Nelson Mclllnc Riley 3 Scarbaraugh LLP

htolscd address ~ 1EH Mnethtg StrseypO BOX 1000

atty, Stne Etpe Charlatan SC 29401

Bccail lccddcrodhttoonorerallbracom

Psoce e 843PU34et303

fdatao oftfntity fnvotmd fb cwupIMM: e Baufuskle hfand Utlg Cam 0

of C atnt (ehectm ra ate bcxbdety, P
Btnles Boorrn gruaaecu

Q Dl~cddovtec
Q Sovfca rssae

Q adeo (Cecpcetscf

ocjoshssndcndwsstttrbrcod Q wonsRate
Q yayamt huacsoacats p Warer qcidhy
Q stereywca

Rattuetco astraea SovtI Ltoo Bacacioo recce

""n~"'~'""~ "~"sya~m»1" II»- D" o ~~ P M. Chad Cam,bsg

CORCbe Slaldntant OfÃeetdlGml 1: e SSCCdmmnthOC Ctea dunah Oddhlnnl hdmaadchh bge lr

Daufuskle Island Utility cofnpany (DIUD) regtdrdd customers Halwlg and Holler (40 and 38 Ddftneod cottagt
Lane, Daublskls Island, Beaufort County, SC) fo Instag replacement water snd sewer mains Ihat serve part o
Drfftwood Uptlage Lane for the mains desbayed by Hurricane Matth'ew, All costs of engineering, perrntuing
nnd Insbtllation were geld by these custamdm'ta ths engineers and donbidors and agendas for the
reptscemsiit ms(hs bscabse Dlvc refusdtl tb pray(de temporaty ar penmlnent replacement malus end
mnihtatned that repb(cemsnl of ks matnd was these'custamers'esponslblllly. (Sss cpntlnuallon, attaaled)

CO(OITV OP bhwtobton )
)

r. '
vedly eat there ood rey corcyta1nl Gled oa

MrJM(s. Hstw!g and Mrs. Nailer

aed hrKIO Iha Ccane1S tbereerr aed that Wld CsatCOU Cia Oae.
e ooaareooaorloo

!Creme USVOId

e

I

ROA 006
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Complete Fernb Print, Sign and luau tol
PUbgc Salvlm Comm/uknl ofSoulh CalnSml
101 Recut/va Center Dr„gulte 100
Columbia, SC 29210

Individual Comp)aint )/orm

Phone 803-89&5100
Fam 803-890-5199

wwwpscgcom/
Text PSCAGSNDAS to 39492

Zona«M al cbs!aom lamina Ssmm nc nlmml

Cam h/nnntorLsgalRs rsscainuvefnfonaanon

Noae ~ Newman J. Smgh

Fsm grmsmoh) Nelson MulSne Rgey 8 scarbcrough LLP

had/lag hddmu c 161 Meevng street/Po Box 1808

cmmds 8/p ~ Chadeston SC 29401

Bmsg Isohemvhonelemmuum.aom

*Rcgulrcdylclds

Pbms c 8488344309

Nsmaofvtnlty/nvo/vsdlncomyh/ah«Daufuak/e Island Utgll Com sn

eofCom In/nt clscchn ro d«lcbmbclasv. *

Bggag Buovhsglumssls Dcyoslu sad CMStmnbgshmon Wmng Rale

Q Dhconnculon ofsanrhs Q numest Amngamcnls Q Wslar QMUU/

Q Scoriae hoss Q Ms\sr hsoc

Q 0/he (ba eyes/go)

R«UMI to Cameo Seal«a

(I IJns Bxtsashm /mac

vsyccconlactcrlnssomcccfR«galatcry6laf/(CRs)z« ivm QNo onsccusul Mr. chad carnpbevsmco
0RS Call to stl

Conc/asglslsmsnl ofgsc/s/Com /aint: «(T/slssccgonmastba con I«ted.Attaohsddigosallnfonasuostolbh s clfncccma

Daufusk/e island Uggty Company (D/UC) required customers Haiudg andNcVer (48 and SS Ddgwocd Cottage
tame, Daufuekle Island, Beaufort County, SC) to hetal replacement water snd sawer mains that serve part of
Driftwood Cottage Lens for Ihe mains destroyed by Hurricane Matthew. A8 costs cf englntpsrhtg, permSting
and Inetagatlon were paid by these customers to the engineers and contractors and rigeludes for the
replacement maine because DIUC refused tc provtde tsmponuy or permanent replacement mains and
ma/nta/ned that rsp/sosmsnt of/to mains was these customers'esponsibility. (See conVnpation, attached.)

RensfR uestedl ~ ascUon mast ba com land. Anasb add/Uosnl Isfonnauoa to Uds c Ifncccm

The cuatorrmrs Halwlg and Noger request the Comm/ss/on require DIUC to Immediately restore se/vko
through the replacement Vnes and to compel DIUC to refund the full costs paid by the customers for Ihe
replacement Vnss. (Sse cont/nuation, agached.)

'f I ul)'8 TUE PUSLIC SERVICE ROs/snUSI//N OPS/)UTH CAAOLINA PERsl/SSION TO PtlsLISII TUIS Ennl Inl'ANO
lbSCI)NTS/r'yg OR T'nxdbmmISS(PN'S it/ESSitai(a Isep saga«), Adri I 'urging'VSTA/IO SUC 'ir' N MAV Sg
Suu/ECT'fo PUSLICSCAUTI//VO/( yu/hllER RELEASE, IBYcs 0 Nh /

as el Im runt
STAl8 Oy SOUTH CAROL/NA
COUNTY OP Charleston )

)

I,
Mr)MNL Hah«du snd Mm. Noger verlb Ihsl I has

snl barns Iha cortnm Ihecaf asd glal sold coleml~ ac«Isles

KRIS/CATION

lalamal Vcc Ocl

(

rmccsccd 8 'ale
n,a

Page I

ROA 007
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Complete Form, Print, Sion and Mag tot
Publk Senlce Ccmmbsion of South Cardina
101 Executive Center Or Suite 100
Columbia, SC 29210

Individual Complaint Form
Date'.

mplglnsnt or Legal Rcpregegtgtive Mforntalloa: *Ecguhed Netds

Nmm ~ NeWman J. Smith

Phorrm Bosaod-9 1 00
Fmc 8034torh5199

wwwdrtcacorw
Text PKAGENDAS to 39492

to reecho»n» when sussno sp«unr «crmm«l

Fkm crone»hki NelSOn Mullina Rilay 8 SCarborOugh LLP

Msglng Address ~ 151 Meeting Street/PO Box 1806

Ciu, Sme Zip r ChadealOn EC 28401

8-m&8 )ask.sndgronumnnnllkruoom

Fbom s 84S-684«ISOB

Name of Utnuy Invalvcd In Complaints ~ Daufuskle Island Villi Com a

eofCo» Inlnl checks roprklcboxbskw. '
Bgling Erimrniguslmenls

Q Dhmmncctioa or Scrvkc

Q Ssrvkc Issue

Q Other (be spcsulc)

Q Deposits and Cmn Estsblhbmsnl Wrong Rotc

Q nsm tn~g~m Q Water Dustily

Q Macr ts»e

Refusal lo Conncm Smvke

N I.lne Extension ious

HnvsyouconlncledlbeofgccefRcgalnloryslntf(otba)r ~ gYes QNs ongc ls li Mr.Chad Campbell
orna o

uncles Slalcrncnl of pnctsfCom lslnu s Tbk secilon must be corn 'sd. Ammh additional ktbnnstlanlo this s Ifncc»smy2

Daufuslde Island Utilky Company (DIUC) required customers Halwlg and Noller (46 and 36 Driftwood Cottage
Lane, DaufusMa Island, Beaufort County, SC) to Install replacement water and sewer mains Ihal serve part of
Driftwood Cottage Lane for the mains destroyed by Hurricane Mallhew. All costs of engineering, palmitgng
and Installation were paid by these customers to the engineers and contractors snd agendas for the
replacement mains because DIUC refused to provide temporary or permanent replacement mains and
rnalntalned Ihal replacement of ils mains wss these customers'esponsibility. (See continuation, attached.)

HeBef Re ucstcdi s This section must bs com Ictcd. Attach sddldouu latm»silo«mob s e ifncccm

The customers Halwlg and Noller request the Commission require DIUC to Immediately restore service
through the replacement lines and to compel DIUC Io refund the full costs paid by the customers for ths
replacement lines. (Sae contlnuatlon, attached.)

*sl GIVE TIIE PUBLIC SERVICE CohlMISSION OP SOUTII CAROLINA PERMISSION TO I'UBI 198 TH 8 COMPLAINT AND
ITS ColffENTS ON THE COMMISSION'S )YEBSITE (dms pscacgov), ANDI UNDERSTAND SUCH NF NATION MAY 88
Sutuycr TO PUMICSCnuvmV OR FURTHSR RELEASE (C) Ycs Q No

us no not vm
Eltl Fl CATI ONSTATE OF SOUTH CAROLINA

COUNTY OP Ca»tauten )
)

MrJMrs Halwlg and Mrth Noller

Psgs I

verity thni I lmve mml my complskl fried on ~i~Leir frg I «r
«ur

ond know ihc cmuenls Ihmcor, and Ihsl «dd contests srs Iruc. c~o 'p nrrfp vm,aoxerrmur

Intcninl Usc Onl

Precessed o .: Dne
4 'j=
H.e.

ROA 008
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Public Service Commission of South Camlina, Halwig and Noffer Complaint
RB: Dauibskie Island Utility Commission filed November 16, 2018
Page 1

Continuation of Statement of Facts/Complaint

Daufuskie Island Utility Company (DIUC) has failed to provide adequate and pmper service to
its customers Halwig snd Noffer (46 and 36 Drifiwood Cottage Lane, Daufitstde Island, Beaufott
County, SC) since October of 2016. DIUC refused to replace water and sewer mains that serve
part of Driftwood Cottage Lane since they were destroyed by Hurricane Matthew. DIUC also
refused to replace the mains desttoyed by the storm with alternative mains to serve the customers'omes.Instead, DIUC forced the Halwigs and Nogers to install replacement water and sewer
mains for ail lots on Driftwood Cottage Lane since they were destroyed by Hurricane Matthew
with thc promise that DIUC would restore water and sewer service ance the mains were replaced.
AH costs of engineering, permitting and installation were paid by these customers to the engineers
and contractors and agencies for the replacement mains because DIVC refused ta provide
temporary or p~t replacement mains and maintained that replacement of its mains was
these customers'esponsibfiity. Bven though DIUC promised to restore service once the
customers replaced the mains, DIVC has failed to do so and continues to refuse to provide
adequate and proper service.

Plabttiffs are John and Nsucy Halwig, the owners of 46 Driftwood Cottage Lane, Daufuskie
island, Beaufort County, South Carolina, and Beverly and Stephen Noffer, the owners of 36
Driftwood Cottage Lane, Dsufuskie Island, Beaufort County, South Caralina.

Plaintiffs'roperties are within Melmse Plantation on Daufuskic Island. The Driftwood Cottage
Lane area within Melrose has suffered ffom Hurricane Matthew which struck on Octo'ber 8,
2016. As a result af the erosion from Hurricane Matthew, a portion of Driftwood Cottage Lane
was washed out, and witfi fi water and sewer mains owued by Daui'cokie Island UtiHty Company.
While the homes to the south of the washout on Driftwood Cottage Lane continued to have
service fram DIUC, the homes and lots north of the washout, particularly the homes of John and
Nancy Halwig and Beverly and Stephen Noger, did nat. When the utfiily company was asked
when it would restore the utility service to these homes, the utility stated in a letter that it would
not be able to zestore service and that the two families on that street would have to provide an
alternative extension of mains and utiTities at theit own, personal cost. When the Halwigs filed
a Complaint with the South Carolina Office of Regulatory Staff (eORS") regarding the refasai
of DIUC ta restore service, the ORS replied that the statutes do not provide a definitive time
frame within which service has to be restored.'ased on this response, DIUC opted not to
replace the mains oz restoze service at aff.

Because DIUC refused to replace the mains and utilities, the Halwigs and Nogers were required
to find an alternate route for mains to replace the one disconnected at the washout af Driftwood
Cottage Lane to the remainder of the mains under Driftwood Cottage Lane. Several other lots
in addition to these two developed lots exist and could utgtse the mains. Because the Driftwood
Cottage Lane ueighborhood is adjacent to two holes of the Melzose Golf Course and a road
across the golf conrse called Martinangel Lane, which did have utility mains undez it, the logical

'ee letter from ORS to Dr. Helteta doted December', 2a16, ORS file //2a16W1662.
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place to seek alternative zouting for replacement mains to Driftwood Cottage Lane would be
through the golfcourse property. The golf comas property, owned by the Melmse Resort owner,
was in the pmcess of going through baakruptcy. In spite of this, the Halwigs and Nollers
persevered snd eventually were able to get the former iender and now owner of the hiehose Golf
Course to agree to the easement to allow the lines to be installed neaz the 17a hole of the golf
course. The process of obtaining the easement took morc than a year, and throughout that time,
the Halwigs and Nollers remained without water and sewer services at their properties. DIUC
did not assist m finding the alternate mute for the mains or in securing the necessary easement
for installation.

Once the Halwigs and Nollezs obtained the easement, the water and sewer mains could be
installed through the golf course property. On January 30, 2018, DIUC provided the Halwigs
and the Nollers with a Customer Service Agreement, which detailed the tezms under which
DIUC would provide smvice to the Halwigs and the Nollers. The Customer Service Agreement
provides that the Halwigs and Nollers were to install the mains at their own expense. The
Customer Service Agreemcnt required the Halwigs and the Nollers to provide DIUC with the
easement, invoices zelated to the costs that they were incmxing at their own expense, and "as
built" drawings prepared by a licensed surveyor. The Customer Service Agreement also
provides drat the Halwigs and Nollers will provide DIUC with a hgl of sale transferring
ownership of the mains to DIUC upon completion. The Cnstomez Service Agreement provides
that:

Under the circumstances of the need for this agreement, there will be no chszge
for administrative fees, Upon execution of this agreement and compliance with
its pxovisions, service wfil be connected to Customers premises.

The installation of the replacement mains was finally completeil and accepted by the engineer at
the end of September 2018. All of the engineering costs, agency permitting, installation and
other costs involved. iu replacing the water and sewer mahu was paid for by the Halwigs and,
Nollers. Bvcry item of papenvork required by DIUC has been delivered to DIUC. DIUC has
accepted the hutallation and the Bill of Sale transferring ownership of the replacement mains to
DIUC. The DHBC permit is now DIUC's responsibility. The pmjerz engineer has accepted the
completion of the work as of Septxmbez 28, 2018. At no time did DIUC offer any assistance and
only provided the name cf their preferred engineering firm,

Despite thc fact that the Halwigs and the Nollers executed the Customer Service Agreement and
complied with its terms, DIUC still refuses to provide service to the Halwigs'nd Noilers'roperties

as it agreed to do so under the Customer Service Agreement. DIUC would not allow
service to be restored even temporarily at that time for testing to make sure that it was properly
connected to the homes. As of the date of this filing, service has not yet been restored to the
Halwigs'nd Nollers'omes.

Instead of complying with the Customer Service Agreement, DIUC has provided the Halwigs
and the Nollers with au Addendum to the Customer Service Agreement, in which DIUC has
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AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2020

July
22

9:09
AM

-SC
PSC

-2018-364-W
S
-Page

17
of44

Public Service Commission of South Cazalin, Halwig aud Nofler Complaint
REi Daufuskie Island UtiTity Commission filed November 16, 2018
Page 3

demanded (1) payment of additional expenses never mentioned in the Customer Service
Agreement, including its attorney's fees and taxes expected to be imposed on DIUC for the costs
paid for by the Halwigs and Noflers for the replacement mains; and (2) a withdrawal anti release
of any and afl claims snd complaints the Halwigs and Noflers have asserted or may assert agamst
DIUC before PSC or otherwise in regard to the instaflatian of the Project Mains. DIUC has
demanded executian of this Addendum prior to providing water and sewer service to the
Halwigs'nd Noflers'omes. Copies of the Customer Service Agreement and proposed
Addendum to the Customer Service Agreement aze attached with the correspondence referred to
in this Camplaint, Copies of the documentation for the engineering services providedby Thomas
and Hutton, the contractor services provided by PINCO Construction, permitting by DHEC, and
cost of equipment are available if requested.

The terms of the Customer Service Agreement between the Halwigs and Noflers and DIUC does
not require that the Halwigs and Noflers pay any attorney fees or taxes that might be due and
payable in the future by DIUC based upon the coat of installation of the replacement lines
necessary for DIUC to provide service to the Halwigs and Noflem. The Agreement is clear that
"[u]nder the zdrcumstances of the need for this agreement, there will be no charge for
administrative fees." (Agreement, Page 2). Taxes and attorney fees would bc administrative
fees. Legal fees are typical operating expenses and not inciuded in the cost of Contributions in
Aid of Canstruction or Customer Main Extension Peas.

While the Agreement docs state that "in order to protect other customers ffom sharing in the
cast responsibility, it would be the responsibihty of the affected Customers to have the project
Mains iastafled in accordance with the plans they solicited from Thomas dr Hutton, at their
cost" (emphasis added), the cost of installation does not include any ancillary costs incurred by
DIUC, and certainly no speculative costs. Moreover, the setting of rates is uot a DIUC decision
and csn only be set by the SC Public Service Commission, or potentially a court decision. The
sharing by customers of afl costs'of DIUC for the facilities, services and related costs (such as
taxes) is a decision of the PSC. The Halwigs and Noflers did not agree to pay a potential liabiflty
of DIUC, especially without notice, discussion or mention hr the Agreement.

The Halwigs and the Noflers should never have had tn pay foz the replacement of the Mains,
much less for the potential taxes and attorney fees of DIUC related to such replacement. Lines
destroyed by a sinkhole, flood or other natural causes should not be the responsibility of the
customers affected by the loss. DIUC has the following responsibility under the PSC regulations,

... unless specifically relieved in any case by the commission from such
obligation, shall operate and maintain in safe, efficient snd proper conditions afl
of its facilities and equipment used in connection with the services it provides to
any customer up to and including the point of deflvery into systems or facilities
owned by the customer.

See IL103-540 and 740. When it is not possible to zeplace the infrasuucture lost in the same
place, the utility should not shnply be zelieved 0am rep!acing the in&astracture in another place,
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The PSC cannot allow a utiTity to shiit the burden of water and sewer ini'zastmcture replacement
to those whose service was lost through damage to the infrastructure of the utility. Repairing
damage and replacing systems as necessary is part of running a utility business. Good business
practice, especially when profit is built in by the rate structure approved by a government
authority, must include fimds for replacement of the critical infrastructure necessmy to maintain
homes in a habitable condition. The costs demanded here are not foz any iustagation at these
individual customers houses, that cost was excluded by DIUC in calculating the cost to then tax
and m determining what it would accept responsibility for maintaining. These customers have
been forced to pay for replacement mains that are DIUC'0 responsibility.

Despite the language of tbe Agreement stating that there wiH be "no charge for administrative
fees," DIUC continues to demand, prior to restomtion of service, payment of an estimated tax
it may bear on the amount paid by the customers for the replacement system DIUC refused to
replace. The future imposition of a federal tax an the costpaid for htstaHation is not a cost under
a Customer Msiu Bxteasion Fce (R. 103-502,3). The Public Service Commission has not yet held
a hearing oz made a final decision regarding the amount of a tax or how any tax that may be due
under such a situation would be handled in setting fltture rates.'he imposition of the full tax
amount expected based solply on the cost of iustagation also does not account foz the potential
deductible loss of the system being replaced, depreciation oz other factors in determining tax
liaMity.

DIUC has argued that the requirement to Preserve Tax Benegts in the referenced Docket should
be in a fhture rate zelief proceeding. However, the mains installed by the Halwigs and the
Nogers are replacements for the mains that were destroyed by the storm. They are not new lines
and should'not be treated like a contribntion to the utility like new lines. The treatment of the
"income" from the payments made by these customers cannot be compared to voluntary
contributions in aid of construction or a customer main extension fee. The zcfusal.of DIUC to
zeplace the lines or make any effort to provide even temporary service made the payment by
these customers involuntary,'ithout replacing the system themselves the homes they built could
not be used and could be condemned. These customers being forced to pay for the replacement
mains should not be aHowed, the zeplacemerrt is DIUC's responsibiTity. Most unpoitantly as set
for the above, the Agreement does not include DIUC costs of any kind be paid by these
customers, only the cost of iustagation.

Purther, it would be inappropriate to charge the Hslwigs and the Nogers a tax or attorney fees
for the replacement of lines that serve aH of the lots along Driftwood Cottage Lane above the
area where erosion destroyed the road. The replacement mains connect from Martlnangel Lane
to the lines under Driftwood and not directly to these customers'omes, The replacement Mains
oaly connect one street to the next. The only equipment installed onto the Halwigs'rNogers'roperty

were the grinder pumps. These pumps had to be replaced in order to manage the change

* PS 0 Docket ttze17-3 81-A.
«pSC Dccketd2017 3 81-A; October 10, 2018 Supplemental piling. "D1UCrcrtumls theCommissionand thatalletrmts
of the Tax Act an DIUCs aUowabte expenses and mvenucs may be determined only in the context of a rate relief
proceeding dming which all revenues and expenses recto be consldrsed in setting ajmt end mmcnsbteratep (atpage4).
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in water flow to the replacement lines. DIUC has identified the grinder pumps as the exclusive
i'esponsibility of the owners and has excluded grinder pumps from the equipment transferred to
DIUC. DIUC has accepted responsibgity for the operation and maintenance of the replacement
mains, which pzovide service to ag of the lots along Driftwood Cottage Lane above the wash
out.

The refusal to turn on the water and sewer service at the Halwigs'nd Nogers'omes after
completion of the permitting and iristagation of the replacement lines is not reasonable aud shows
a lack of goad faith an the part of DIUC. AU requirements under the Agreement have been met
and sagsfrcd. No further amounts are due aud payable to DIUC under the Agreement. The only
items aUegcdly in dispute I'rom DIUC's perspective are its attorney's fees and as yet not due
potential tax liahgity.s In addition, DIUC has demanded in the Addendum to the Customer
Service Agreement that the Halwigs and Nogers provide a withdrawal and release of any and all
claims and complaints the Halwigs and Nogers have asserted or may assert against DIUC before
PSC or otherwise in zegard to the instagation of the Project Mains. These new demands are not
reasonable and would require the customers to zelinquish signihcant rights in exchange for
service that DIUC already has an obligation to provide. There h no regulatory requirement for
the notion behind DIUC's position throughout the two (2) year plus lack of service that "it is not
appropriate for the Company to mcur such costs which would then be passed on to its other
customers through the rate setting procusyu The decision to 'pass on'ny costs is a decision
for the PSC and not DIUC, is not certain, and, under the circumstances, iags to support the
demands made an DIUC's own customers, especially when aU casts of installation have been
paid by the Halwigs and the Nogers, who have no recomse to other water providers. Significantly
Bs well, these customers had no choice but to pay for replacement lines because DIUC forced
them to choose to do that or lose their beachfront homes. These customers are still without
senrice.

These customers'omes have been without water and sewer service for over two years, and the
lack of service has caused a great deal of loss to both families. DIUC's refusal to provide service
continues in the face of installation of replacement mains by the customers at the customers'wn
cost and every item ofpaperwork required by DIUC having been delivered to DIUC, which has
accepted the installation, including the BIU ofSale for the replaced system from the Halwigs ami
Nogers. DIUC has still refused to return service to these homes, based on the demand for
payment of the attorney"s fees and potential tax liabiTity and release of any claims against DIUC.
Such zefusal to restore service atter the fulfillment of the Agreement by the Halwigs and Nogers
violates the DIUC commitment made to them in December of 2015: "Daufuskie Island Utigty
Company (Company) will continue to presmve, maintain and provide service to aU customers within
its service area, including service to the Halwig property......we wiU continue to pmvide utility
service as odginagy designed and in compliance with ag regulatory requirements." The water aud
sewer service has not been restored in order foz these families to be able to use their properties,
and DIUC has failed to live up to its responsibiTities.

i It is pmsible ihc Tsx Act triggering the poieniisl new isx wi11 be amended before sny such tsx is doe.
s December 10, 2015 DIUC correspondence io Hslwtg counseL
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Continuation of Relief Requested

The PSC should require that DIUC restore water and sewer service to its customers Halwig and
Noller immediately and that DIUC reimburse the Halwigs and the Nollers for all costs paid to
replace the mains serving the portion of Driflwood Cottage Lane above the road wash out for
and such other and further relief as the PSC may deem just and proper.
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Under thn clrcnm stances of the need for title agreement, there wll( be no charge for
administrative fees. Upon execution ofthls agreemont and compliance with Its provisions,
service vdll be connected to Customers premises,

OUASTSLLA A880CPATSS, LLC
bienag

bgks L Geastella
Vlcc President- Operations

Dr. Mlcbael Hatwlg

Cm Wlllle Morgan
chad campbell

rasa n of a
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ADDENDUM TO CUSTOMER SERVlCE AGREEMENT

WHBRBAS, Michael Hslwlg, Nsnoy Halwig, Bevmly Nollcr end Stephen Holler

(together the aCustomem") and Dauhsklo Ishnd Utility Cotnpsny, Ino. ("DIUC") cntomd Into a

Customor Service Agraoment ("CSA") (copy sttaohrd horeto ss ExhibitA);~, pursuant to the CSA, tho Customers caused to be installed certain wntor

mains end facilities ('Trojeat Matnso as referenced in the CSA);

WHBRBAS, thc Projoot Mains Includm the Curb Stops aud Motors installed by DIUC but

does not include any items located on the premises owned by the Custrmcm (tho Premises");

WHBRBAS, tho Customors represent to tho best of their lruowledgo that tho Pm)oct

Mains comply udth all applicable laws, ordinances, rules, regulations and lawful ordam of

governmental authorities;

WHEREAS, tho Customors have provided DIUC with an acknowledged bgl of solo

transferring tho Project Mains to DIUC (copy attsohod hereto as Exhibit B);

WHBRBAS, thc Customms and DIUC wish to enter into this Addendum to tbe CSA In

mdcr to clarity tho obligations bcnrreen them pursuant to the cSA and to rusolva all issues

between them so as to avoid the costs of snd dolays associated with having disputed issues

reso!vcd by litigation, madiadrm, arbitration, or other complaint proocdurcs or processos;

WHERBAS, tho Drawings of Roconl/As-Built Drawings (copy attached hereto as

Exhibit C), depiot the newly Installed Projeot Mains to be owned, operated, and maintained by

DIUC snd also depict oertrdn items loosted on the Customers'roperty whloh will remain the

proporty ofand rosponslbiSty ofthe Customns;~, pmuuant to NARUC prcsorlbed Uniform System of Aooounts, when DIUC

lnoorpmutes dre Pro)cot Mains into its system lt will book the cost of thc Pm)eat Malus as
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Contributions In Aid Of Construction;

WHBRBAS, pursuant to tbe reoont Tax Cuts snd Jobs Act, DIUC will Incur a tax liability

at a rate of $33.24 for every $ 100,00 of tho amount booked as Contdbutlons In Ald Of

Comtructlon;

WHBRBAS, pursuant to Paragraph 3 of the CSA, tho Custo&ners have pmvlded Invoices

(copies attached hmeto as ExhlbR Ir) for cosh sssoolsted with tha Pmjsot Mains ss follows;

PINCO
Thomas and Hutton
Joe Davis
Sea Island Lend Survey
SC DHBC
Trsnspodcgon Cosh

TOTAL

f 69,337.72 t

$ 39,346.35

$ 2,650.00
1,300.00

$ 250.00~0.
$ 112,954.07

WHBRBAS, DIUC has provided tho Ownrsu with a statement Bnm its legal oounsol

(copy attaohcd hatuto ss Exldblt E)" indicating that D1UC has lncurrod legal oosts of$3,900,00

rolatcd to the matters contahcd ln the CSA,

WHBRBAS, DIUC has pmvided tho Owners with s statement (oopy attached hereto as

Exhibit B)!ndlosting that DIUC Inourred feny transportation costs of$7000 for theCustomers'nglneer

Prod Sororianl and

WHBRBAS, as a msult of lncorporsdng tha Pmjeet Mains inta its utilgy plant In service,

DIUC wiH inom a tax obligation of$37 545 93, whhh h equal to 33 24'A of$ 112 954 07.

THBRBPORB, in order to resolvo sg questions as to the obggstlons of the Owners and

DIUC pumusnt to tho CSA, the Ownors snd DIUC aycc:

'upplemental Schedule f'mm Pinco tohling $76,487.72 less $7&150,00 for Items 6 and 7
whloh will remain the propmty and msponslbgity of tbe Customers.

s The Customers and DIUC agree that ptnducdon of tho Involeo docs not consgtute a
waiver ofany workproduct pmtcctions or tho attornoymgcnt pdvgage.
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Witness Stephen A. Noger
Dahn

1. Tho Customots shall pay to DIUC 83,900,00 for legal costs snd $37,54593 for

taxes Inourred. Said payment shall be made by csshlem check payable to Daufuddo bland

Utility Company, Ino. and delivered to; Thomas P. Cncssctte, Jr., Bsq, Waiter Oressetta

Freeman dt Linton, LLC, 66 Hmell Street, Chmleston, SC 29401.

2, Tho Customors will withdmw aud rolesso sny snd all olslms and complaints they

have assorted or may assert against DIUC ln raganl to the installation of tho Project Mains,

Inoludlng but not Bmited to, those Issues raised by leger fmm Newman Jackson Smith, Bsq. to

Cbsd Campbell dated September 11, 2018 (copy attaohed hereto ss Exhibit GL

IT IS SO AOBBBD THIS DAY OF 0CIQBBR, 2018.

m

C

m
m

m
0

co
rv
0

co
O

ty
O
w

m
m

Beverly P. Noller
Date:

Witness John M. Hslwlg
Date:

Witness ¹ncyD. Halwlg
Date:

Daufushie bland Utgity Coc Inc.

Signed:
Printed Name.
Title:
Date:
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BEFORE
THE PUBLIC SEIRVICE COMMISSION OF

SOUTH CAROLINA
DOCKET NO. 2018-364

Stephen and Beverly Noller and
Michael and Nancy Halwig,

Complainants,
V. ANSWER

Daufuskie Island Utility Co., Inc.,
Respondent.

Daufuskie Island Utility Company, Inc. ("DIUC") hereby answers the Complaint of

Stephen and Beverly Nolier and Michael and Nancy Halwig (together the "Customers'").

SUMMART

The Customers own property located on Drifbvaod Cottage Lane, Daufuskie Island, South

Carolina. DIUC provided the Customers water and sewer services until a hurricane destroyed

Driftwood Cottage Lane and the DIUC infrashucture that allowed D1UC to service theCustomers'roperty.

Atter the an-island pmperty owners association, Melrosc Property Owners Association

("MPOA"), mbuilt Drifbvood Cottage Lane, D!UC Iu-installed in&asnucture and resumed water

and sewer service to the Customers.

In 2016 another storm, Hurricane Matthew, again washed out Driftwood Cottage Lane and

the DIUC iafi'astructure in the utility easement adjacent to the madway. Fallowing Hurricane

Matthew MPOA determined it was too risky to rebuild the madway again. The decision provided

to DIUC via email from MPOA stated:
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The Melrase POA has made extensive efforts to protect and repair
Driftwood Cottage Lane. Unfortunately the Atlantic Ocean has pmved to be a
force we cannot compete with. At this time, most of the road right of way and
easement owned by the MPOA no longer exists — it is under water. The MPOA
has utilized every reasonable aption available to protect Driftwood Lane, but those
options are limited by what the Ocean Coastal Resources Management agency will
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allow. The onlytemporary protective devices allowed by ORCM are sandbags and
sand backfill. After finally receiving an Emergency Permit for road protection, in

the spring of2015 we spent over $60,000. installing heavy duty Geo sandbags and

dumping tons of sand backfill to protect the road. The king tides of October 2015

washed most of that away and successive storms have completed the destruction
and caused even further erosion. The MPOA cannot reconstruct or protect
Driibvood Cottage Lane because it is not allowed to use the materials necessary to

ensure any permanence to the effort.

Emailr December 19, 2016, from Julie Dilullo, MPOA President, to Mike Guastella ofDIUC.

DIUC consulted with ORS and understood that since its easement had washed into the sea,

DIUC was not obligated to purchase additional easements to install for a third time infrastructure

to serve these two customers. DIUC determined it would not be prudent to expend other

ratepayers'iinds to acquire a new easement and then reconstruct services two these homes;

furthermore, the homes at issue lack any significant protection from erosion and equipment

installed would not last very long at all befom again being destroyed by emsion. However, the

Customers were willing to pay for the cost of securing services, so the Customers and DIUC

entered into a Customer Service Agreement ("CSA") whereby the Customers would bear all such

costs.

Now that construction is complete, the Customers have decided they would prefer the

ratepayers absorb the costs. So, the Customers refused to adhere to the CSA's provision requiring

the Customers to pay DIUC its tax obligations and have aslced this Commission to force DIUC to

repay the Customers for the infrastructure the Customers volunteered to install themselves

pursuant to the CSA. The claims in the Complaint are without merit and should be dismissed.

THE PRO ERTY AT ISSUE

The following photographs taken December 9, 2018, demonstrate the unique

circumstances at issue and the reasons a responsible utility would proceed cautiously with any

expenditure for these at-risk properties.
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Image 3(above)s ¹llrrResidence Sooth Side. Image 4(below)s ¹Iler Residence ¹rsh Side.
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As shown in the photograph below, thc abandoned hamcs to the immediate South of the

Nollcr residence foretell the inevitable future of thc Halwig and Noller pmperties.
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Image 3: sfbandansd Properties Immediate Savrb ofPoller Residence
(formerly 29 and 33 IIr(fnsaod Corsage Lane)
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A current Go ogle Earth image (below) shows Driftwood Cottage Lane now ends at Lot 22

and demonstrates that any effort by DIUC to obtain new easements and to install ncw lines, as

requested by thc Halwigs and Nollers, would only benefit the Halwigs and Nollers. Also shown

are thc posts that remain oftwo failed seawalla acmss the Halwig property (Numbered 42, 44, and

46). These failed attempts to combat erosion arc also shown in Images I and 2 and further

demonstrate tho risk of installing lines to thcsc propcrdcs.
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Following Hurricane Matthew, in order to connect service to the Nailerand Halwig houses,

anew utility easement would aced to be acquired and then ingnsnucture desigaed and rebuilt; this

would be a costly endeavor to brncgt only two ratepayers whose service use was likely to be very

short term. DIUC sought input gum ORS. ORS did not take thc position that DIUC was obligated

to incur these expenses and ORS did not agree DIUC should pass these costs on to its other

ratepaycrs. It would not have been a prudent decision for DIUC to voluntarily iostall lines to these

two rapidly emding pmpertics and then attempt in its next rate pmceeding to make all the other

DIUC ratepayecs absorb the cost.

DIUC rcportcd to the Customers its determination regarding thc feasibility, cost, and risk
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of re-installing lines but thc Customers nonetheless wished to obtain service, So, the Customers

and DIUC negotiated then entered inta a Customer Service Agreement ("CSA") (copy attached to

Complaint). DIUC pmvided ORS a copy of the negotiated CSA and discussed with ORS counsel

that the CSA did not require any fiuther ORS ar Commission approval.

Pursuant to the CSA, the Customers would construct infrastructure that upon approval by

DIUC cauld become part of the DIUC system allowing DIUC to serve the Customers. Some of

the installed items would be on the Customer's propetty and would remain under the Customers'wnership

and care.

The CSA contains the following relevant provisions:

L In order to protect other customers from sharing in the cost responsibility,
it would be the responsibility of the affected Customers to have the Project
Mains installed.

The puipose of this provision was to prevent DIUC's other customers from being forced to

subsidize a third installation of infrastructure to the Customers'roperty.

5. Upon Completion of the Project Main, Customers will provide DIUC with
an acknowledged bill ofsale tmnsferring them to DIUC, and they shall be and
remain the property of DIUC and its heirs and successors, and will be treated
as contributed for rate setting purposes.

This pnivision speoifically explains that thc Customers and DIUC are agreeing the project Mains

will become the property of DIUC and they will be booked by DIUC as contributions in aid of

construction. When a utility treats items "ss contnbuted for rate setting purposes," the utility

incurs taxes. The Customers, then, am required to pay those taxes in this instance per Paragraph

1 of the CSA,'therwisc, DIUC's other customers would not bc protected &om sharing in the cost

responsibiHty.

Pursuant to the Tax Cuts and Jobs Act ('TCJA"), DIUC will be required to pay taxes for

the contributions in aid ofconstruction related to the Customers'ontributions to the DIUC system.

Page 7 of 10

ROA 027



AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2020

July
22

9:09
AM

-SC
PSC

-2018-364-W
S
-Page

32
of44

Specifically, DIUC will incur a tax liability at a rate cf $33.24 for every $ 100.00 of the amount

booked as contributions in aid of construction. The amount taxed will include casts for the

infiustructure as wefl as associated engineering and labor costs. The TCJA was in effect when the

CSA was executed on January 30, 2018.

After construction was completed and DIUC received all the necessary documentation

required by the CSA, counsel provided a document outlining the taxes due. Because counsel for

the Customers had recently initiated an informal complaint with ORS, the document was intended

to evidence the transaction was complete and that all conflicts between the Customers and DIUC

had been amicably resolved. The document was captioned as "Addendum to Customer Service

Agreement," which the Customem appear to have perceived to be some sort of renegotiation of

the CSA. That was not the purpose ofthe document, ss explained by correspondence I'iom DIUC

counsel (copy attached hereto as ExhibitA)

DIUC has obtained necessary documentation to oomplete the transaction described in the

CSA and invoices for the following costs associated with the Project Mains:
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Thomas and Button
Joe Davis
Sea Island Land Suivey
SC DHBC
Transportation Costs

Tax Rate
Tsx Due

$ 69,337.72

$ 39,346.35

$ 2,650.00
$ 1,300.00

$ 250.00

$ 70.00

$ 112,954.07

$ 37,545.93

DIUC pmvided the Customers with a statement fiom its legal counsel indicating that DIUC hss

incurred legal costs of$3,900.00 related to the matters contained in the CSA. The legal fees are a

cost to DIUC as part of the CSA and DIUC is not authorized to pass that cost on to its other

customers.
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Based upon the terms of the CSA and all the information available to date, the Customers

are obligated to pay thc tax obligation of $37,545.93, which is equal to 33.24% of $ 112,954.07,

that DIUC must pay in taxes, plus reimbursement for DIUC legal fees in the amount of$3,900.

As indicated in DIUC's communications with the Customers'ounsel and filings in this

matter, DIUC remains willing to cooperate with the Customers and to assist as it is able. However,

DIUC is not at this time authorized to pass on to its ratepayers these costs attributable solely to the

installation of thc Project Mains for the Customers. To ensure its collection of these costs and to

prevent DIUC's other customers fmm bearing the burden of the same, DIUC requiivs remittance

per the CSA prior to activating service for the Customers.

DIUC consulted ORS after Hurricane Matthew and DIUC consulted with ORS regarding

the Customer Service Agreement. DIUC has complied with the terms of its agreement with the

Customers and DIUC has done its very best to proceed prudently in this situation. The Customers

are contractually obligated to bear the costs they assumed under the CSA, which is a valid and

enfoiceable agreement.

WHEREFORE, having answered the Complaint herein, Respondent DIUC asl&s that the

claims against DIUC in this matter be dismissed and the Customers be instructed to comply with

the terms of the CSA.

FURTHERMORE, in accordanoe with the Notice of Hearing and Testimony Submission

Letter, both dated December 4, 2018, and filed in the docket ofthis matter, DIUC intends to present

additional arguments and evidence in support of its positions.
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December 17, 201 8
Charleston, SC

Respectfully submhted,

z/ Ihcm el
Thomas P. Gressctte, Jr.

(843)-727-2249
Bmat . O

, Trehholm WaBon
giict. (843) 727-22t)8
~ai:
WALKER ~TTE~ Sk LINTON, LLC
5Laia; PO Boa 22167, Charleston;SC 29413
Office: 66 Hasell Street, Charleston, SC 29401
ghonc: 843;727-2200
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Jack,

Thanks for your Icttcr. I apologize if I created confusion by the Addendum I recently
forwardcxL DIUC did not intend to change the Customer Service Agreement ("CSA I; my
goal was just to assemble end identify all thc various documents in one place for thc parties.
If there is a bcttcr way to handle the paperwork, I am certainly open to that

DIUC does not want to alter the terms of the CSA. As we have discussed, DIUC cannot
charge its other customers for tbc $3,900.00 for legal costs and $37,545.93 for taxes DIUC
will incur for thc Contributions in Aid of Construction. In order to protect other customers
fmm sharing in the cost responsibility, as act forth in the CSA, the Hahvigs snd Hollers must
bear that cost.

Best,

Tool

From: Margaret Marks &margaret.marksgsnelmnmulllns.com& On Behalf Of Jack Smith

Sent: Wednesday, October 31, 2016 1 52 PM

Tol Thomas p. Gressette, Jr. &GresscttagsWGFIIAW.cssm&

Subject: 46 gc 36 Drihwood Cottage lanes IHalwig and Noger Resldencasj

Please aee the attached letter.
Besl,
Jack

fil NELSON MULLINS
Jack Smith

j 843M4 4309
l51 Meeting Street Suite 600 j Charleston SC 29401
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EXHIBIT A
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STATE OF SOUTH CAROLINA
BEFORE THE PUBLIC SERVICE COMMISSION

DOCKET NO. 2018-364-WS

m
m
I

0
0Z'tephen

and Beverly Noller and
lvlichael and Nancy Halwig,

)
)
)

Complainants, )
)

V. )
)

Daufuskie Island Utility Co., Inc.,)
)

Respondent. )

COMPLAINANTS'ETITION FOR
REHEARING OR RECONSIDERATION
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Pursuant to S.C. Code Ann. 8 58-5-330 and S.C. Code Aun. Regs. 103-825 and 103-

854, and applicable South Carolina law, Complainants Stephen and Beverly Nailer and Michael

and Nancy Halwig ("Complainauts" or "Homeowners") hereby respectfully petition the Public

Service Commission of South Carolina (" Commission") to reconsider its findings and

conclusions in Order No. 2019-424 ("Order").

On Iune 12, 2019, the Commission issued the Order dismissing the Complaint in this

matter detezmining as the sole basis for dismissal that the Commission does not have statutory

authority to grant monetary damages in favor of Homeowners in their Complaint against

Daufuskie Island Utility Co., lnc. ("DIUC"). The Order also stayed any disconnection of

service for the Homeowners while contractual disputes are pending based on its jurisdiction over

service-connection and termination issues.
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Complainants ask the Commission to reconsider this matter as follows:

1. This Commission has jurisdiction over this matter, because DIUC has failed to
provide adequate and proper water and sewer service to Homeowners.
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Ensuring that utilities provide adequate and proper water and sewer service to customers

is the most basic of reasons that the Commission has jurisdiction over this matter. The

Commission's regulations (S.C. Code Reg. 103-540, 103-740 and 103-555) require the provision

of service, DIUC refused to provide the infrastructure necessary to serve Homeowners'omes

after a storm damaged its water snd sewer mains. DIUC then forced the homeowners to provide

their own infrastructure and donate that infrastructure to DIUC. Even after the Homeowners

installed the iui'rastructme that DHJC should have pzovided, DIUC continued to withhold

service. DIUC insisted that Homeowners agree to pay taxes and attorney fees to DIUC before

DIUC would restore service. DIUC cominued to withhold service until after Homeowners filed

their Complaint. DIUC failed to provide service for over two (2) years while it required

Homeowners to install the means to provide services and demanded that Homeowners pay taxes

and attorney fees as a condition of service.

The provision of adequate and proper water and sewer services by a utility is squarely

within the Commission's jurisdiction. As noted in the Order the Commission has juzisdiction

over service connections and ozdered that no disconnection of service result during the

contractual dispute. The Commission has the authority to require DIUC to provide the service
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connection and not allow DIUC to require the Homeowners to provide it.

2. The Commission has jurisdiction to hear this matter in order to zemedy the failure of
DIUC to submit the Customer Service Agreeruent for approval before it was forced
onto Homeowners.

The Commission has jurisdiction aver this matter, because DIUC has attempted to

circumvent the Commission's authority aver rates by charging the individual homeowner

Complainants the costs of installation of replacement facilities and equipment now owned by the

utility and other costs outside of its approved rates without Commission approval.
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The Commission should have reviewed the Customer Service Agreement for approval or

disapproval prior to execution. S.C. Code Reg. 103-541 and 103-743. S.C. Code Reg. 103-

541 provides as follows:

No utility shall execute or enter into any agreement or contract with any
person, firm, partnership, or corporation or any agency of the Federal,
State or local government which would impact, pertain to, or ef'feet said
utility's fitness, willingness, or ability to provide sewerage service,
including but not limited to the collection or treatment of said wastewater,
without first submitting said contract in form to the commission and the
ORS and obtaining approval of the commission.

(emphasis added). S.C. Code Reg. 103-743 provides as follows:

No utility shall execute or enter into any agreement or contract with any
person, firm, partnership, or corporation or any agency of the Federal,
state, or local government which would impact, pertain to, or effect said
utility's fitness, willingness, or ability to provide viater service, including
but not limited to the treatment of said water, without first submitting said
contract in form to the commission and the ORS and obtaining approval
of the commission.

(emphasis added).

DIUC never asked for approval of the Commission and only submitted it to ORS after

the Agreement was executed and after the Homeowners'nstallation of infrastructure was

complete.'IUC's fidiure to submit the Customer Service Agreement for approval prior to its

execution to ORS and the Commission violates these state regulations for contract approval and

shows DIUC's ei'forts to circumvent the rate setting authority of the Commission. The Customer

Service Agmement is in violation of state regulation and public policy. See, e.g., White v yfrf

Brown Amusement, 360 SC 366, 601 SR2d 342 (2004).
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'ec Testimony ofMichael f. Gussieus, Vice President of Operators for Guss tells Associates, fnc., which provides
utility rate, valuation snd management consulting services to DIOC, dated February 6, 2019, at 20:1-22:2; see slso
letter from ORS tc Dr. Jehu Hstwig dated December 2, 2016, Complslnsnis 00063-64, in which ORS confirmed
that lt infocaed DIUC of the applicable PSC regulations ccncemicg its respensibi1ities.

ROA 035



AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2020

July
22

9:09
AM

-SC
PSC

-2018-364-W
S
-Page

40
of44

The Commission has jurisdiction in this matter as provided by its own zegulations. To

avoid jurisdiction here is to say that the Commission does not have authority under S.C. Code

Beg. 103-541 and 103-743.

The Commission also has jurisdiction here through its authority to set utility rates. DIUC

charged the Homeowners the costs of instagation of replacement facgities and equipment snd

required them to transfer ownership of such facilities and equipment to DIUC in order to provide

service. The Commission's jurisdiction includes authority over a utility that circumvents the

usual rate making process in a manner such as DIUC has imposed on Homeowners iu the same

manner that the Commission has authority over rates in the usual rate making process.

3. The Commission has authority to provide monetary remedies to Complainants.

S.C. Code Ann. 8 58-5-270 and 858-5-710 both also provide foz jurisdiction in this

matter. The Commission has not only the explicit authority pzovided in the statutes and

regulations but also the implicit authority needed to cary out those responsiMities. See Hamm

v. Central States Health and Life Co. of Omaha, 299 S.C. 500, 386 S,B.2d 250 (1989)(holding

in favor of the implied power to issue refunds). In the Hamm decision, the South Carolina

Supreme Court distinguished its prior decision in South Carolina Electric dz Gas Co. v. Public

Service Comm'n, 275 S.C. 487, 272 S.B.2d 793 (1980), in which it Md that the Commission

did not have the authority to issue refunds in accordance with past-approved lawful rates. 386

S.B.2d at 253 (emphasis added). As set forth above, the Commission did not approve the

Agreement and the fees and costs required by DIUC of the Homeowners were thus not lawful

fees and costs. Rurther, the Commission stared that based its Order on a lack of jurisdiction to

grant monetary damages, while the Petition requested that Homeowners be "reimbursed" by

DIUC.
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Bven if upoa reconsideration the Commission determines that it does not have authority

to order monetazy relief, the Commission should take jurisdiction based an I) its authority to

ensure that a utility provide adequate and pmper service to its customers, 2) the requirement that

a utility present such a contract to the Commission foz approval prior to its execution, and 3) its

rate making regulatory authority. Courts and administrative authorities hear and decide matters

without granting all relief requested in many instances. The Complaint requested that the

Commission require that "DIUC restoze water and sewer service to its customers Halwig and

Noller inunediately and that DIUC reimburse the Halwigs snd the Nollezs for all costs paid to

replace the mains serving the portion of Driftwood Cottage Lane above the mad wash out ond

for such other ondfunher reliefos the PSC moy deemjust ondproper." (emphasis added)

Here water and sewm service have naw been restored, and that service is temporarily

protected by the Commission's Order. As set forth above, Homeowners request manetary

reimbursement by DIUC and believe that the Commission has the jurisdictioa and authority to

require such relief. However, even if upon reconsideration the Commission determines that it

does not, the Cammission should still assert its clear jurisdiction in this matter far all of the

reasons set forth above and find that DIUC did not comply with Commission regulations in

failing to submit the agreement to the Commission and requiring Homeowners to sign the

unapproved agreement to fund the replacement lines to enable service to be restored.

CONCLUSION

The facts of this matter provide jurisdiction to the Commission for DIUC's failure to

provide adequate and proper service to its customers, its charging of customers of cost of

installation, its failure to submit the agreement to the Commission for approval prior to its

execution, and DIUC's attempt to circumvent the Commission's rate approval authozity. To
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deny jurisdiction in this matter is to say that the Commission does not have authority over a

utility's obligation to provide adequate and proper service to its customers, to enforce its

regulation that requires approval of an agreement that restores a ntiTity's ability to pmvide service

prinz to its execution, oz over the costs and rates charged by a utility to its customers.

For all of the reasons set forth above and m Complainants'rior pleadings and briefs,

Complainants request that this Commission acknowledge its jurisdiction in this matter and

schedule the hearing on the merits as soon as possible.

NELSON MULLINS RILEY cts SCARBOROUGH LLP

By:/ Newman Jnclcson Smith
Newman Jackson Smith
SC Bar No. 005245
8-Mnii: jack.smitatenntsnnmnttins.nnm
151 Meeting Street / Sixth Floor
Post Office Box 1806 (29402-1806)
Charleston, SC 29401-2239
(843) 853-5200
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Attorneys for Complainants

Charleston, South Carolina

June 21, 2019
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Pic-~
THB STATB OF SOIJIII CAROLINA

In Thc Court ofAppeals

8cco "zoic
APPEAL FROM THB PUBLIC SBRYICB COMMIX%ON +OfA„

s
Public Service Commission Docket No. 2018-364-WS

Michael sud Nancy Halwig snd Stephen aud Beverly Noller, ...........................Appellants,

V.

South Csmlha Office of Regulatory Staff, Dsufoskic Island UtiTity Co., Inc...... Respondents.

NOTICE OF~
Mtcbsd and Nsacy Halwig sud Stephen and Beverly NoRrr appeal Order No. 201ia424

dated Junc 12, 2019 m Docket No. 2018-364-WS af the Public Service Commission (attached ss

~IMdbit A . On July 17, 2019 Appellants received wdtten notice of cutry of Order No. 2019-523

of the Pablic Service~n drnying the Appllants'ation to recousider the June 12, 2019

Order (sttscbat as ~Bxtdbh B . The names, mailing addresses, snd telephone numbers of sll

attamcys of record and thc names of the party or parties represented by each arc presented brJow.

2019

B.Maik ack.smi nehomnullms.corn
Wendy Wilkie Parker
SC Bar No. 14202
B-maih wend . rker elsanmullins.com
151 Mccting Street I Suite 600
Post Ofdcc Brut 1806 (29402 1806)
Challston, SC 29401-2239
(843) 853-5200
Attorneys far Appellants
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Andrew Batsman, Bsq.
Jefircy M. Nelson, Bsq.
Office of Regulatory Staff
1401 Main Street, Suite 900
Columbia, South Carolina 29201
(803) 737-5230
Atmmeys for Respoiuient Office ofRegulatory Staff

Thomas P. Gressctte, Jr., Bsq.
Walker Gressene Precnsm Er Linton, LLC
Post Office Box 22167
Charleston, SC 29413
(843) 727-2249
Attorneys for Respondent Daufuskie Island Utility Commission
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